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Black Mesa Indigenous Support
P.O. Box 23501, Flagstaff, Arizona 86002
Message Voice Mail: 928.773.8086
Email: blackmesais@yahoo.com

September 4, 2001
Fax - 202-586-4403
SEP 04 701
Haon. Spencer Abraham
Secretary of Energy
1000 Independence Ave., SW
Washington, DC 20585

Dear Secretary Abraham:

By this letter, Black Mesa Indigenous Support places you and the United States
Department of Energy [DOE] on notice that DOE's scheduled public hearings in
Nevada regarding the consideration of the recommendation of Yucca Mountain for a
high-leve! nuclear waste repository violate the United States Constitution's protection
under the Fifth Amendment guarantee of due process. the First Amendment guarantee
of the right to petition for redress of grievances, and statutory protections of similar
interests under the Administrative Procedures Act. We request that vour agency include
this letter in the administrative record of the Yucca Mountain Project public hearing
process. Your department has a clear choice at this time. You can proceed with
hcarings as scheduled and wample upon the constitutional rights and statutory
protections at issue. Alternatively, vou coudd reschedule the hearings with reasonabie,
proper notice, and extend the public comment period by at least minety (90) days in
order to have a meaningful opportunity for citizens to participate and be heard. The
facts and our arguments on this matter follow.

1. The Department of Energv's original meeting notice published in the Federal
Register on Aungust 21, 2001, excluding intervening weekends and National holidays,
provided only ten business days urti} the meeting. See generally, 66 FR 43850-43851
(August 21, 2001).°

" Additionally, the scheduled beanngs viclate citizens due process and Fust Amendment rights~-and curs--in several
other ways, DOE's notice does not make plain to interested persons that this is their hearing opportunity on DOE's
site recommendation of Yucca Mountain as the national high-level nuclear waste repository. DOE's notice was
issued less than 30 days atter public availability of the over 37(-page, highly technical Yucca Mouniain Preliminary
Site Suitability Evaluation. This w5 far less time than interested citizeus need to forranlate conunents ou the site
recommendation. Moreover, seither DOE's issuance of the evaluation and recommendation, nor the scheduled
hearings will take place ar a time when DOE's regulations mciude a final rule on site selection criteria. DOE s
proposed rule for these criterig, 10 CFR Section 963, is a draft rale. As DOE's rule for site recommendation criteria
is not final, no Wnterested person has a basls fi evaluating DOF's ievomuendations  Absent such & basis, an
interested porson's perticipation cannot be meaningful We belicve this siteation violates the Administrative
Procedures Act, 5 U.8.C. Saction 101 et seq.. partieularly Chapter 5 governing notice, comuments, publication,
rlemakmg procedurss, and formal and miormal hearings. Significantly, DOE's a¢tions in this matter 2lso vielate our
(and all other Migtestel persons”) fizhis 1 due process of Yaw and (o pelition [or redress ol gievances under the Filh
and First amendments to the Constituton.  These Amdamental defects in DOE's notee and hearing process, without
mote, provide ample rezson far DOE to reschedule the hearings on the conditions described herein below
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2. Localiy, the Department of Energy's published announcement of the meeting
stated that the location would be a Las Vegas hotel. A week later, on August 27, your
agency announced that the locarion was not available for the meeting. When your
agency announced that the meeting location was not avaiiable, local organizations, State
government, and local citizens appealed to you and the Office of Civilian Radioactive
Waste Management to cancel the meetings. The basis of these appeals. including that
of Black Mesa Indigenous Support was twofold, First, DOE scheduled the hearings
without adequate notice to the public. Second, even if DOL's notice had been adequate,
absent & final environmental impact statement and final DOF. rule on site suitability
guidelines, participating members of the public, organizations, and State agencies have
no basis to make a meaningful evaluation and comment upon DOL's site
recommendation, Therefore, the public will not have a meaningful opportunity to
participate in the hearing process. DOE's decision to proceed with hearings at this time,
under these circumstances and the others described hersin, plainly violates even the
most minimal siandards of due process and the right to petition for redress of grievances
under the 5th and 1st Amendments. DOE has provided neither reasonable notice nor a
meaningful opportunity to participate in the public hearing process, and, in doing so,
denies the inferested public an opportunity fo seek redress of grievances through the
administrative process. These defects, at the same time, violate the protections of the
Administrative Procedures Act cited herem at footnote 1.

3. On August 30, 2001, DOE issued a Federal Register notice suggesting topics
hearing participants should address in their comments. This notice was also defeclive
and did not meet minimum standards of due process. The reason is that in the notice
DOE provided a scope for bounding the admissibility or relevance of such pubic
comments when no limitation on comments should have been suggested. See
generally, 66 FR 45845-45846 (August 30, 2001).

4, When the hotel venue became unavailable, the DOF decided to reschedule the
meeting for the same svening at a new location, the DOE Nevada Operations Office.
That office was once centrally located in Las Vegas. Long-time residents were very
familiar with the building and location. However, DOF. moved the office 1o North T.as
Vegas. It is now located in a primarily industrial arca. Residents fo not know this
section of town very well, nor do residents routinely visit it. Morsover, the building, to
the extent residents know of it at all, is also known as the National Nuclear Security
Agency Office-—-not a name associated with the Yucca Mountain project or the DOE.
Thus, the average citizen in this area would not have a clear idea where the meeting
would be taking place. Were these problems not enough to confound local citizenry
who wish to participate in the scheduled meeting, on August 31ist--just two business
days before the hearing, on a day when many people were leaving town for a three-day
weekend--the DOE officially noticed the new meeting location. See generally, 66 FR
46209 -46210 (August 31, 2001). In the Notice, DOE provides the wrong address for
the meeting. The correct address is 232 Energy Way, North Las Vegas, NV 89030,
The DOE notice in the Federal Register states the address 2332 Energy Way, North Las
Vegas, Nevada 89193-8518. There is no such address in the Las Vegas valley, and that
2ip code is one located at the Las Vegas airport.

Upon the facts and arguments stated above, your ageney's insistence upon holding the
hearings as scheduled violates the fundamental rights of the residents of Nevada, those
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of our organization and its members, and any and all interested members of the pubhc.
These rights to participate in the democratic process are basic Constitutional guarantecs
to all citizens in the United States under the First and Fifth Amendments to our
Constitution. They are also reinforced and regufated in administrative process under the
Administrative Procedures Act as cited above in footnote 1. We ask that you change
vour schedule instead of violating the law of the land. An appropriate remedy readily
available to your agency is that you order the hearings rescheduled on a full thirty days
notice and at a time and in a location readily accessible to interested persons by means
of local public transportation in [ as Vegas.

Sincerely,
Dixie P. Block

Dixie Block

Black Mesa Indigencus Support
[.O. Box 23301

Flagsiaff, AZ 86002

Message Voice Mail: 928.773 886
Email: blackmesais@@vahoo.com

Ce:  Lake Barrett, Acting Director
Office of Civilian Radiocactive Waste Management
1000 Independence Ave. SW
Washington, DC 20585
FAX: 202-586-2672

Caro!l Hanlon

Yuecca Mountain Site Characterization Office, (M/S #025),
P.O. Box 30307

North Las Vegas, Nevada 89036-0307

FAN: 1-800-967-0739
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